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MEGAN K. DORSEY, ESQ. ’
Nevada Bar No. 6959 &/{ 4%»«/
JASON W. WILLIAMS, ESQ. CLERK OF THE COURT

Nevada Bar No. 8310
KOELLER, NEBEKER, CARLSON
& HALUCK, LLP
300 South Fourth Street, Suite 500
Las Vegas, NV 89101
Phone: (702) 853-5500
Fax: (702) 853-5599
jason.williams@knchlaw.com
Attorneys for Defendants/Third-Party Plaintiffs,
PN II, and Del Webb Communities, Inc.

DISTRICT COURT
CLARK COUNTY NEVADA

RICHARD EINSIEDEL and JEANE
EINSIEDEL, husband and wife; KARL
BRUNER and MARY BRUNER,
husband and wife; STEPHEN MYOTT
and LINDA MYOTT, husband and wife;
STUART O’BRIEN and HELEN
O’BRIEN, husband and wife; ALAN
HYMAN and VIVE HYMAN, husband
and wife; MARY RICHARD, an
individual; MICHIKO JUDICE, an
individual; RAYMOND MCIVER and
SUSAN MCIVER, husband and wife;
DONAILD COOILEY and SANDRA
COOLEY, husband and wife; JOSEPH
DEROSE and EILLEN DEROSE, husband
and wife; ROSE ANTONELLO, an
individual; VERDA DUNCAN, an
individual; ELLIOT BARON and
PHYLLIS BARON, husband and wife;
RICHARD GARCIA and DEANNA
GARCIA, husband and wife; EDWARD
MORKEN and JEAN MORKEN,
husband and wife; MELVIN WILSON
and GLORIA WILSON, husband and
wife; JEANNIE SUE PEARCE, an
individual, and WILLIAM PADILLA-
PEGAN and ELSY PADILLA-PEGAN,
husband and wife, inclusive,

CASE NO.: A546409
DEPT. NO.: XXII

(ELECTRONIC FILING)

DEFENDANTS’ REPLY IN SUPPORT OF
ITS COUNTER-MOTION FOR PARTIAL
SUMMARY JUDGMENT ON
PLAINTIFFS’ FIRST CLAIM FOR
RELIEF, TO STRIKE PLAINTIFFS’
PRAYER FOR PUNITIVE DAMAGES,
AND FOR SUMMARY JUDGMENT IN
FAVOR OF DEFENDANT, PN 11, INC,, dba
PULTE HOMES OF NEVADA

Date: April 21, 2009

Time: 8:30 a.m.
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Plaintiffs,
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VS.

PN II INC. dba PULTE HOMES OF
NEVADA dba DEL WEBB aka THE
COMMUNITIES OF DEL WEBB, a
Nevada corporation; DEL WEBB
COMMUNITIES, INC. aka DEL. WEBB,
a Nevada corporation; DOE
INDIVIDUALS 1 through 10 and ROE
BUSINESS OR GOVERNMENTAL
ENTITIES 1 through 10, inclusive

Defendants.

DEL WEBB COMMUNITIES, INC., an
Arizona Corporation;

Third-Party Plaintiff
V.

PRATTE DEVELOPMENT COMPANY,
INC., WILLIS ROOF CONSULTING,
CAMPBELL CONCRETE, INC., COX &
SONS PLUMBING, EXECUTIVE
PLASTERING, PETE KING CORP.,,
[PEX USA LLC, IPEX INC.,
SOUTHWEST AIR CONDITIONING,
INC., LANDSCAPE SERVICES, INC,,
ADAMS BROTHERS INTERIORS OF
NEVADA, INC., SUNBURST
SHUTTERS LAS VEGAS, INC., and
ROES 1-250, inclusive

Third-Party Defendants.

R N T R T L T T T N I o N i T

COMES NOW, Defendants Del Webb Communities, Inc, (“Del Webb™) and PN II, Inc.
and respectfully submit their Reply In Support of Counter-Motion for Partial Summary
Judgment on Plaintiffs’ First Claim for Relief, To Strike Plaintiffs’ Prayer for Punitive
Damages, and for Summary Judgment in Favor of Defendant, PN 11, Inc., dba Pulte Homes Of

Nevada.
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I. THE INSTANT COUNTER-MOTION IS PROCEDURALLY PROPER

Del Webb seeks to amend the pleadings by removal of incorrectly pled causes of action
and an incorrectly included Defendant, PN II, Inc. In this manner, the Counter-Motion
comports with the concept of judicial economy and allows the Court to consider these requests
from both parties at the same time, and allow for a single amendment of the pleadings.
Plaintiffs’ citation to EDCR 2.20 is misplaced.

The instant Counter-Motion also clearly indicates which evidence Defendants rely upon,
and is in keeping with the requirements of NRCP 56(c.)

II. PLAINTIFFS HAVE NOT SET FORTH FACTS DEMONSTRATING A
GENIUNE ISSUE OF MATERIAL FACT REGARDING PNID’S
INVOLVMENT IN THE DEVELOPMENT, CONSTRUCTION, OR SALE OF
THE SUBJECT PROPERTIES

PN II, Inc. has presented evidence that Del Webb Communities Inc. was the only entity
with whom the Plaintiffs dealt in purchasing the Subject Properties. Plaintiffs have failed to set
forth any specific facts to show a genuine issue of material fact to the contrary. Pursuant to
NRCP 56(c) and Wood v. Safeway, 121 Nev 724, 731-732, 121 P.3d 1026, 1031-1032 (2005),
PN II, Inc. is entitled to Summary Judgment.

Plaintiffs claim the Sales Contracts Del Webb has presented as Exhibit “4” to its
Counter-Motion are hearsay and, therefore, inadmissible. Del Webb disagrees. The Sales
Agreements are subject to an exception to the hearsay rule. NRS 51.1335 provides an exception
for records of regularly conducted activities. See Affidavit from Kim Roser, attached as Exhibit
“17. Ms. Roser’s Affidavit informs that she is familiar with Del Webb’s record keeping
procedures and that the Sales Agreements are records kept in regularly conducted activity of the
sales of homes. They are, therefore, admissible under NRS 51.135.

Even if this Court will not consider the Sales Agreements, additional materials provided
by Del Webb as Exhibits “5” and “6” to its instant Counter-Motion, are evidence that Plaintiffs
dealt only with Del Webb Communities, Inc. and not PN II, Inc. Those exhibits are records of

ownership of the parcels of the Subject Properties and the Grant, Bargain, and Sales deeds for
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the purchase of the Subject Properties respectively. These materials qualify for the hearsay
exception for public records, pursuant to NRS 51.155. Both are public records maintained by
Clark County and can be easily referenced at the Clark County Assessor’s Web Page. The
ownership records indicate that the parcels were owned by Del Webb Communities Inc. prior to
their sale. The Grant, Bargain, and Sales Deeds indicate that Del Webb Communities, Inc. was
the original seller of each of the Subject Properties. Del Webb renews its request for the Court
to take Judicial Notice of this fact. Neither exhibit in any way implicates PN II, Inc.

It is incumbent upon the Plaintiffs to show that their case against PN II, Inc. is built
upon more than the “gossamer threads of whimsy, speculation, and conjecture.” Wood v.
Safeway, 121 Nev 724, 121 P.3d 106, 731, 1031. (2005). They must set forth specific facts
demonstrating the existence of a genuine issue for trial. They have failed to do so. They have
stated that PN II filed a fictitious name certificate on September 6, 2002, after the close of
escrow of all but four of the subject properties,’ but that certificate does not indicate Del Webb
Communities, Inc., as one of the fictitious names, nor does it in any way implicate PN II, Inc.
Plaintiffs further point to letterhead used by Pulte Homes in 2006, long after the Subject
Homes were built, and claim that the inclusion of the words “the Communities of Del Webb”
on that letterhead somehow implicate PN II, but provide no evidence supporting that assertion.
Plaintiffs merely state that “there is no question that Del Webb Communities, Inc., is a part of
PN II, Inc., dba Pulte Homes, if not entirely owned and operated by it,” and presume that the
Court will accept this assertion without question. See Plaintiffs’ Opposition, 31:21-22.
Plaintiffs have provided no evidence linking PN II, Inc. with the development, construction, or
sales of the Subject Properties. Summary judgment on behalf of PN 1I, Inc. is, therefore,
appropriate and should be granted.
/1
/1
/1
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III. PLAINTIFFS DO NOT PROVIDE ANY SUPPORT FOR THEIR
ASSERTIONS OF FRAUD AND, THEREFORE, THEIR PRAYER FOR
PUNITIVE DAMAGES SHOULD BE STRICKEN

Plaintiffs seek to amend their Complaint to include fraud in order to open the possibility
that they will receive punitive damages, but have not pled their claims for fraud with the
required particularity to allow this Court to grant them leave to so amend their Complaint.
Plaintiffs’ Proposed Amended Complaint includes a chart providing the names of the signatories
to the Sales Agreements for the Subject Properties, and a generic statement saying that at some
time between their contracting to purchase the Subject Properties and the close of escrow,
someone represented to them that their home would include a non-defective plumbing system,
These statements lack the particularity required by NRCP 9(b) to allow Plaintiffs to allege fraud.
While Plaintiffs identify who signed the Sales Agreements, Plaintiffs do not state that these
individuals made the allegedly fraudulent representations to them. Plaintiffs do not provide the
date of the alleged representations, except to say that they occurred at some time between the
contracting for the purchase of the homes and the close of escrow. Furthermore, Plaintiffs
provide no particularity as to the nature of the alleged representations except that they were told
they would receive a non-defective plumbing system. Given the information provided by
Plaintiffs, Del Webb cannot adequately investigate or defend against these claims. Plaintiffs
have failed to provide the necessary particularity to plead fraud under NRCP 9(b).

Plaintiffs have not provided sufficient facts to support a strong inference of fraud to
allow a relaxed pleading requirement under NRCP 9(b). Plaintiffs provide a new Affidavit from
their plumbing expert, Harvey Kreitenberg, in which he states that Kitec plumbing does not
qualify as “cross-linked polyethelene” piping, but he does not refute the IPEX documentation
provided by Del Webb which clearly indicates that the Kitec system is “cross-linked
polyethelene.” See Exhibit “3” to Del Webb’s instant Counter-Motion. Mr. Kreitenberg further

states that based on the history of yellow brass failures, Del Webb knew or should have known

' The homes of Plaintiffs Duncan, Padilla-Pagan, Pearce, and the home of the Einsiedels located on Tulip Grove
closed escrow after September 6, 2002.
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that the Kitec system was prone to failure. Mr. Kreitenberg does not provide details of any such
“history” or any basis for his statement that Del Webb was aware of it at the time of construction
of the Subject Properties. He provides an opinion, but no cognizable fact, upon which a strong
inference of fraud could be supported.

Plaintiffs claim they are entitled to punitive damages as a result of Del Webb’s alleged
failure to mediate in good faith during the pre-litigation portion of this case under NRS 40.680
et. seq., and because they are asserting personal injury claims against Del Webb. Neither
ground by itself is sufficient for an award of punitive damages. No rule or statute automatically
entitles a plaintiff to punitive damages for personal injury claims. Likewise, NRS 40.650 states
that if a contractor fails to mediate in good faith, the limitation on damages provided in NRS
40.60 to 40.695 inclusive do not apply but does not provide for punitive damages to be assessed.
Plaintiffs’ reliance upon this statue in seeking punitive damages is misplaced.

Punitive damages are governed by NRS 42.005. That statute requires clear and
convincing evidence that the defendant has been guilty of oppression, fraud or malice, in order
for Plaintiffs to receive punitive damages. A violation of NRS 40.650, or a judgment in
Plaintiffs’ favor on a personal injury claim, would still require clear and convincing evidence of,
fraud, oppression, or malice in order to allow Plaintiffs to recover punitive damages.

Additionally, Del Webb denies Plaintiffs’ assertions that it did not act in good faith at
Mediation of this matter. Del Webb made offers based upon bids obtained from licensed
contractors, which showed that the repairs Plaintiffs are requesting could be conducted for
$7,800.00 or less. The offer of $7,800.00 had been accepted by myriad plaintiffs in other cases
involving the same alleged defects. Plaintiffs further do not address the fact that in the class-
action matter, Plaintiff class-members accepted offers of less than $7,800.00, for identical
alleged defects, and that in this matter, one of the Plaintiffs, Mary Richard, accepted less than
that amount to resolve her claims against Del Webb. In light of these facts, it cannot be said that
Del Webb’s offers to Plaintiffs were not made in good faith.

As Plaintiffs fail to plead fraud with the particularity required by NRCP 9(b) and fail to

adduce supporting facts necessary to support a strong inference of fraud, they should not be
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permitted to amend their Complaint to include fraud. Without pleading and being able to prove
fraud, they are not entitled to punitive damages. Del Webb requests that its Counter-Motion to

strike Plaintiffs’ prayer for punitive damages be granted in its entirety.

IV.  PLAINTIFFS’ PROPOSED AMENDED COMPLAINT DOES NOT INCLUDE
ANY CAUSES OF ACTION RELATED TO NRS 116

Plaintiffs make a half-hearted attempt to argue that they are entitled to punitive damages
for alleged violations of NRS 116.4103(1)(h), stating that Del Webb was required to explain the
terms and significant limitations of any warranties it provided, including statutory warranties
and limitations on the enforcement thereof or on damages. Del Webb objects, as Plaintiffs have
not requested leave to amend their Complaint to include such a claim and it is not presently
before this Court. Additionally, Plaintiffs misrepresent the statute. NRS 116.4102 requires a
declarant, before offering any interest in a unit in a common interest community to the public, to
prepare a public offering statement. That statement must include the information detailed in
NRS 116.4103(1)(h.) Plaintiffs have not referenced that statement, or pointed to any portion of
it that violates any Nevada law. They are grasping at straws in a desperate attempt to ask for
punitive damages. Their request is improper and should be denied.

V. THE WARRANTY CLAUSES CONTAINED IN THE SALES AGREEMENTS
ARE NOT UNCONSCIONABLE

The terms of the Warranty provisions contained in section 5.1 of the Sales Agreements
for the purchase of the Subject Properties are not unconscionable. The Nevada Supreme Court
has examined the concept of unconscionability of contract clauses in Burch v. Second Judicial
District Court of Nevada, 118 Nev. 438, 49 P.3d, 647, (2002), and in D.R. Horton, Inc. v. Green,
120 Nev. 549, 96 P.3d 1159 (2004.) These cases are distinguishable from the present situation
as they involved mandatory arbitration clauses which limited a party’s right to litigate in Court.
The warranty provision in the present case is not draconian as were the arbitration clauses in
Burch and D.R. Horton. The warranty provision merely limits the remedies available to
Plaintiffs but do not seek to prevent them from litigating their claims. Additionally, under the

factors enumerated in Green and D.R. Horton, the warranty provision included in the Sales
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Agreements is enforceable and is not unconscionable. It does not meet any of the requirements
for procedural or substantive unconscionability as described in those cases.

In Burch, home purchasers brought suit against a developer for breach of express and
implied warranties, negligence, fraud and misrepresentation. Burch at 441, 649. The developer
brought a Motion to Compel Arbitration, subject to a clause contained in the home warranty,
and the Motion was granted by the District Court. /d. The homeowners petitioned for a Writ of
Mandamus directing the District Court to vacate its Order on the grounds that the arbitration
clause in the warranty was unconscionable. /d In finding for the homeowners, the Nevada
Supreme Court addressed the concept of unconscionability. “Generally, both procedural and
substantive unconscionability must be present in order for a court to exercise its discretion to
refuse to enforce a contract or clause as unconscionable.” Id. at 443, 650. The Court found the
warranty procedurally unconscionable. Id. The homeowners did not receive a copy of the
warranty terms until four months after they had closed escrow on their home. /d. The
homeowners were not given an opportunity to read the application for the warranty prior to
signing it. /d. The homeowners were told that the warranty provided additional protection for
their home, when in fact it limited their protections under Nevada law. /d. The arbitration clause
contained in the warranty was located on the sixth page, after five pages of material that only
applied to out-of-state purchasers and was irrelevant to the homeowners. Id. Finally, the court
found that the disclaimers contained in the warranty were not conspicuous. /d. Because of these
factors, the Court found that the homeowners did not have a meaningful opportunity to decide if
they wanted to agree to the terms of the warranty including the arbitration provision. /d. The
warranty was, therefore, procedurally unconscionable.

The Burch Court found substantive unconscionability in the warranty agreement as well,
because it provided the developer’s insurer the unilateral and exclusive right to decide the rules
of the arbitration and to select the arbitrators. /d at 444, 651. The one-sided nature of these
terms made for substantive unconscionability. /d.

D.R. Horton v. Green, 120 Nev. 549, 96 P.3d 1159 (2004), similarly dealt with an

arbitration provision. In that case, the Court found an arbitration provision was unenforceable
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for unconscionability. The contracts presented to the homeowners were difficult to read and the
arbitration clause was on the back page, when the signature lines were on the front page. Id. at
556, 1164. The arbitration clause was inconspicuous and nothing drew attention to it. /d. There
were representations made by the sellers’ agent that the contract provisions were “standard
provisions.” Id. The arbitration clause did not put the homeowners on notice that they were
foregoing important rights under State law. Id The clause was also substantively
unconscionable because it included a one-sided provision, which imposed a liquidated-damages
provision on the homeowners if they chose to forego arbitration, but did not provide the same
penalty if the developer so chose. /d. at 558, 1165. The clause also did not disclose the potential
cost of arbitration but required that the parties share that cost equally. /d.

The warranty provision in the Sales Agreements is conspicuous, written in capital letters
which draw the reader’s eye to it. Its placement in the document is such that the Plaintiffs have
several places to initial and sign the document before the appearance of the provision and after
it. It does not afford Del Webb any unilateral power over the purchasers but clearly states that
the purchaser is waiving all warranties to the extent allowable by law, in exchange for the Del
Webb warranty. There is no evidence from Plaintiffs that any of them were told that the
provision was anything akin to “standard language” or glossed over in any manner. There is no
evidence from Plaintiffs that they were not afforded an opportunity to read the provision or that
there was any delay in their receiving the document. In short, it does not meet any of the
requirements for procedural or substantive unconscionability as described in Burch or D.R.
Horton. 1t serves as an effective waiver of all warranties, express and implied, available under
Nevada law. Plaintiffs’ claims for breach of these warranties should be dismissed.

VI. THE WARRANTY CLAUSE MEETS THE REQUIREMENT UNDER NRS
116.4115 TO BE AN EFFECTIVE WAIVER OF THE WARRANTIES
PROVIDED UNDER NRS 116 et. seq.

Plaintiffs incorrectly state that their alleged claims for Breach of Implied Warranty of
Merchantability arises from the implied warranties provided in NRS 116.4114. See Plaintiffs
Opposition 25-29-26:1. That statute only provides for implied warranties of quality. Del Webb

maintains that implied warranties of merchantability and fitness arise out of Nevada’s adoption
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